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HPC: Historical or Hysterical?

PatteeGorilla December2011/January2012, Features | 0 comments

Jury Still Out on the “Rehabilitation”
of Controversial City Commission

By G.M. Corrigan
Photos by Bill Millios

It is the second-oldest city commission of its kind in Maryland
and the 13tholdest in the nation—and it's credited with
preserving 266-year-old Frederick City’s storied architectural
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stock and standing as a tourist, resident and . ¢ 4 ooz T
e a0 e e it gy S e
destination. Home > News >

But despite this hoary heritage, recent streamlining efforts and its many contributions Has the NYC Landmarks Commission
Gone Rogue?

New York History / Preservation Landmarks Preservation Commission New York
City The Architect's Newspaper
Posted by: Jonathan Nettler

historical charm, Frederick’s eight-member (including one alternate), all-volunteer His

Tom Stoelker summarizes the tenor of a flurry of bills
introduced this week at a City Council hearing that seek
to revamp the way business gets done at the Landmarks
Preservation Commission.
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Eleven bills in all were introduced that take aim at significantly



The What é

State of North Carolina

FEDERA

National Historic
Preservation Act

i Section 106
A National Register

!

Local government




The What éagai n

Local governme

Amendment



The POLICE POWER

10t Amendment allows
for the

POLICE POWH&
statesor the power

to attendto, protect
regulate promote

public health safety, &
welfare




Examples of exercise of the police power

Publichealthregulations
Building codes

Zoning ordinances
Subdivisionregulations
Pollution controls
Environmentalregulations
Signregulations

Historicpreservationordinances



Historic Preservation Commissions

(NC GS 160A400.7)

At least 3 members

With terms no greater than

4 years

Majority must have
cdemonstrated special
Interest, experience or
education in history,
architecture, archaeology,
or related

must reside w/n territorial
jurisdiction
Advisory bodies/ cmte©OK

TYPES of COMMISSIONS

Historic Preservation
Commission

Historic Landmarks
Commission

Historic Districts Commission
Planning Board

Community Appearance
Commission

I ILIOdI'ESoPdinance can provide

that HPC may exercise any / all
powers of a planning board or
community appearance
commission



Why do we have local commissions?

(NC GS 160A4400.1)

LIST
REGULATE
ACQUIRE

ZONING

C iHistoric heritageo f our St at e 0 valuedo o n

and importantaSSets

CoThe conservation and pres
landmarkstabilize and increase property valueand
strengthen the overall economgf the State.

¢ Safeguardheritages b ypreserving any district or

landmarktherein thaembodies important elements of its
culture, history, architectural history, or prehistqry

C Promote the use and conservati@nsuch
district or landmarfor the education, pleasure, and

enrichment of the residents the city or county
andthe State as a whole




Survey & inventoryo what do you have?

(NC GS 160A400.6, -400.8(1))

Alnventory
required by
NC GS 160A
400.6

before
designation of
landmarks

North Carolina State Historic Preservation Office

GIS Initiative

A a power
under 400.8

ACLG $%
available

—=m\ =R -

T =m T=A\

Ao you need
an update?




Character of historic district defined

(NC GS 160A100.3) / LANDMARKS (NC GS 16810.5)

HISTORIDISTRICTS = AREAS
SPECIAL SIGNIFICANCEPOSSESSITEGRITAFE

HISTORY DESIGN

PREHISTORY SETTING
ARCHITECTUREND/OR MATERIALS
CULTURE FEELINGAND

Landmarks= sa
(but /®BES



Designations of historic districts and
|aﬂ d m arkS « DISTRICTS (NC GS 16000.4) / LANDMARKS (NC GS 160100.6)

REMEMBE&®YOU MUST HAVE RULES OF PROCEDURES,
DESIGN GUIDELINBEFORBESIGNATIONS

HOW? By Ordinance approved by governing body

Separate use distri¢to included u s e s Ibdwidual property, can be outside or
ri ght 6 or oOKNndi t i on ansidewfsadosa) district

Overlay district

Investigation / reportrequired Investigation / report required
significance + significance
boundary description
HPOanalysis / recommendation requirec HPO review and comment
Follow rules for zoning ordinancedoption Public hearing required
No property tax deferral unlesalso a 50% propertytax deferral /

landmarked property file ordinance w/ deed register



Mixed legislative / admin power

i Establishment of historic distriét
legislative actionup to discretion of
governing board

A District boundariedjudicial deference to
legislative judgment

A-SP

Seseeeiesna 4 How to administer the districd

City of .. . ]
o el limited discretion

S.E.2d at 452, )
456 (1979). A Follow the cookbook set out by the

enabling legislation and bylaws of HPC




. ocal Commission Powers

(NC GS 160A400.8)

A Inventory propertieof A
- historicalprehistorical
ISSue architectural, and/or A
COASs cultural significance
A Recommend
designation to
governing board(or
revocation / removal of
designation)

o o o I

Acquire property(or interests in land), includi
options to purchase

Hold, manage, preserve, restore and improv
property/ exchange, dispose of bgale or
lease(including subject to restrictions that
promote preservation)

Restore, preserve, and operate historic
properties

Conduct an educational prograrRe:
properties and districts

Cooperate with state, federal, locg o v and
contract with themand/or other organizations
Prepare and recommend the official adoption
of a preservation elemenof the local
comprehensive plan

Negotiateat any time with owners of bldg,
structure, site, area, or object for acquisition or
preservation, when reasonable necessary or
appropriate



L ocal Commission Powers

(NC GS 160A400.8)

ry propertieof A Acquire property(or inter in land),
toricalprehistorical including options to purchase
architectural, and/or A Hold, manage, preserve, restore
cultural significance improve property/ exchange, dispos
A Recommend sale or leasg(including subject to restri

that promote preservation)
A Restore, preserve, and operate historic
properties
Conduct an educational prograrRe:
properties and districts
Cooperate with state, federal, locgovt,
and contract with themand/or other
organizations
Prepare and recommend the official
adoption of apreservation elemenof th
localcomprehensive plan
Negotiateat any time with owner bldg,
structure, site, area, or objec acquisition
or preservation, when nable necess
or appropriat

designation to
governing board(or
revocation / removal of A
designation)

A




Certificate of appropriateness required.

(NC GS 160A400.9)

AERECT AXTERIOR any building ¢ EXTERIOR =  AcCertificateof

AALTER other structure Abuilding Appropriateness

ARESTORE Amasonrywalls, fences  materials required

AMOVE light fixtures, stepsand fSize / scale

ADEMOLISH pavement,or other Arype / style of ACOADbeforebuilding
appurtenant features windows, doors, permit issued
A above-ground utility light fixtures,
structure signs, other ACOArequired even if
AOutdoor advertising sign appurtenant NO building permit
ANTERIORnly in public features required

landmarks OR private
landmarks (with private
owner consent)
Scretionary: his
signs, color, significant
landscape, archaeological
nd natural features




Standard for Review of COAS

S
Oét he commi
shall ét ake
act il on doepreeerptp
[that] which would be
Incongruouswith thespecial
characterof the landmark or

NC GS 160A

400.9(3 di stri ct .




Standard for Review of COA8
__case law gloss

A'lncongruiyd = "'a cont ex

pr0é& he standard of O06i ni
Its meaning, if any, fromthe total physical
environment of the Historic DistricThat is to
say, the conditions and characteristics of the

ASP Historic District's physical environment must be
~ = sufficiently distinctive and identifiableto

Raleigh 258 provide reasonable guidance to the Historic
o= District Commi ssion
(1979). .

e standard. o

supplied.)




Certificate of appropriateness required
CO nt| N Ued ,(NC GS 160A400.9)

BEFORE ANY COA enforcemamiust have

(1) rules of procedure PLUS
(2) oprinciples and gui d

O mi nor adnomskasvé approval OK

DENIALS only by commission



Certificate of appropriateness required,
CO ﬂtl N Ued y(NC GS 160A400.9).

Due Process required

Informownerso |l i kel y t o be mat e
applicatonPLUS gi ve oopportun

oMayo hold public hearin
FOLLOW NC Open Meetings Law

Review & Act on COA applicatidmo more than 180
days from filing

HPO and e x p@aommissi@andan ask & this
point / NOT BINDING

Appeals? To Board of Adjustment > Superior Court

*Butfor stateowned building® State appeals to
NC Historical Commission



Certain changes not prohibited,

(NC GS 160A4400.13).

Ordinary maintenanceorrepak c hange
design, material or appearance

IF because of unsafe or dangerous condition, if
public safetyrequires construction, reconstruction,
alteration, restoration, moving or demolition

O USEO of oowmeonpterevenyed from
making any use of property not prohibited by othel
law



Delay in demolition of landmarks and
buildings within historic diStriCt wc cs 1e0a 400.14)

Up to 365 days delay allowed

Can REDUCE time WHERBEIMIissidmds

Owner suffers extreme hardship OR

Owner is permanently deprived or all beneficial use or return by virtue of
delay

Can WAIVEl or part of time if NO special significance or value
towards maintaining character of district

Designation recommended but not finally approveil180 days delay.

Statewide Significance SHPO determines; tool for commission to D
demolition / destruction

Babi es @Wilhkiagtop casakrstiart statewide significance procedure
BEFORE COA application started

Demolition by neglecor di nance all owed;



Conflict with other laws: RemedieSc cs 160a

400.10,.11).

Conflict with other laws:

F preservation ordinance requires longer waiting perioc
nigher standards than other ordinances, regs, charter
provisions, 160400 et seqg TRUMPS

Otherwise, OTHER laws govern.

Remedies:

CommissionORobher party aggri
may sue t@reventdemo, etc.restrain, correct, or abate
violation, or preventany illegal act or conduct RE:
designated property

Can also use other remedies for violation of ordinance



What 1 s an oagg

Historical Preservation Committee, Inc. v. City of Reidsville (NC App., 2013
(unreported case).

City removed Confederate monument from center of Reidsville National
Register Historic District due to traffic accident that damaged monument
beyond repair;no local HPC in town.

Committee members allegedonomic injurybecause of removal, citing
160A-400 enabling legislation as justification for their standing.
0 T btatute providesosupport for plaintiffs' contention that
the removal of a monumentowers the economic value of
land or decreases business activityithin a historical district
Plaintiffs cite no other support for this injury dadot allege
any specific profit margins or statistichat otherwise make
this alleged injuryplausible or concreteThis alleged injury was
not sufficient to confer st a
supplied). o




Appropriations. wccs 1sa 400.12).

Governing board caappropriate $$ for
Expenses of commission

PLUS additional $8%
buildings are moved to):

Acquisition
Restoration
Preservation
Operation
Management

f

or

de



Ordinance components

(FOOD FOR THOUGHT)

Are your designations
justified (and on the

Means to
record and not vague)?

remove

TIEmIDE;E Deadlinefor making

. . decisions, or can you
Exoficid? table indefinitely? Are
you makingimely
Alternate decision®

members?
Do your desigguidelines

expresobjective,

Procedures 3
specific standards?

consistently
applied?

Do you have a budget?

Who is authorized to spend the
commi ssi onds mon

Are your educational / citizen

materials vetted by your legal
counsel? Is your information

accurate?



Mearesv. Town of Beaufort

667 S.E. 2d 239 (NC App, 2008).

Local design guideline required new infill construction
not be incongruouswithh e ool d &6 Hadii |
been on site.

oThe new building shall be consistent in height and scale \
the preexisting historic structure

NO!dt h arodesestrictivethan is allowed pursuant tc
the authority delegatedto the local commission] tine
GeneralAs s e mb | y you dresusirgg ihe entext
of WHAT HAD BEEN BEFORE versus WHAT HAS BI
DESIGNATED (district / landmark)




Sanchez v. Town of Beaufort

710 S.E.2d 350 (NC App, 2011).

Nei ghbor 1T ntervenes afte
COA
Appl i cant wanted to demo

taller building in its place
BHPC would allow 2406 but n

Nel ghbor sues, alleging
construction of house that would block her view of rive
and Carrot Island

Neighbor hastandingif proposed use is prohibited by
| aw (she sai d the hei ght
guidelines)



Arbitrary and capricious

Arbitrary and capricious?

Owhi ms i c¢ aahdanuwreaksdndble action
without consideration or in disregard of facts or lawr
wi thout determining princ

Arbitrary?
odeter mohasupported by s

odeci si on whi ch Dwherkthereas r
no substantial relationshipetween the factglisclosed
by the recordand conclusions eac hed by t

Sanchez710 S.E.2d at 354.



Cherry picking and incongruity

Enabling legislation does not permit HPCs to

O c her r gertgnipopendies located within the
historic district in order to determine the congruity
of proposed construction

Must | ook at ototal phys
Hi storic Districto

240 not congruous (tal
NOT based on guidelines

From t r &Nowsitcauld Ipeta diffecent
number, but | Om Just t



