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The Whaté

FEDERAL
National Historic 

Preservation Act 

ÃSection 106

ÃNational Register

State of North Carolina

Local government



The Whatéagain

FEDERAL
State of North Carolina

Local government10th

Amendment

Via 

delegation

through 

ñenabling 

legislationò



The POLICE POWER

10th Amendment allows 

for the

POLICE POWER for 

states, or the power 

to attendto, protect, 

regulate, promote

public health, safety, &

welfare



Examples of exercise of the police power

Ã Public health regulations

Ã Building codes

Ã Zoning ordinances

Ã Subdivision regulations

Ã Pollution controls

Ã Environmental regulations

Ã Sign regulations

Historic preservationordinances



Historic Preservation Commissions
(NC GS 160A-400.7)

Ã At least 3 members

Ã With terms no greater than 

4 years

Ã Majority must have 

òdemonstrated special 

interest, experience or 

education in history, 

architecture, archaeology, 

or related fieldsó

Ã must reside w/n territorial 

jurisdiction

Ã Advisory bodies/ cmtes OK

Ã TYPES of COMMISSIONS

Ä Historic Preservation 

Commission

Ä Historic Landmarks 

Commission

Ä Historic Districts Commission

Ä Planning Board

Ä Community Appearance 

Commission

Ã NOTE: ordinance can provide 

that HPC may exercise any / all 

powers of a planning board or 

community appearance 

commission



Why do we have local commissions?
(NC GS 160A-400.1) 

LEGISLATIVEFINDINGS (1989)

WHY?

HOW?

LIST

REGULATE

ACQUIRE

ZONING

ÇòHistoric heritage of our Stateó = òone of our most valued 

and important assetsó
ÇòThe conservation and preservation of historic districts and 

landmarks stabilize and increase property values and 

strengthen the overall economy of the State.

ÇSafeguardheritageébypreserving any district or 

landmark therein that embodies important elements of its 

culture, history, architectural history, or prehistory; 

ÇPromote the use and conservation of such 

district or landmarkfor the education, pleasure, and 

enrichment of the residentsof the city or county    

andthe State as a whole. 



Survey & inventory ðwhat do you have?
(NC GS 160A-400.6, -400.8(1))

ÅInventory 

required by 

NC GS 160A-

400.6 

before 

designation of 

landmarks

Åa power 

under 400.8

ÅCLG $$ 

available

ÅDo you need 

an update?



Character of historic district defined
(NC GS 160A-400.3)  / LANDMARKS (NC GS 160A-400.5)

What arewe to preserve / protect? 

HISTORICDISTRICTS = AREAS

SPECIAL SIGNIFICANCE

HISTORY

PREHISTORY 

ARCHITECTURE,AND/OR

CULTURE

POSSESSINTEGRITYOF

DESIGN

SETTING

MATERIALS

FEELING, AND

ASSOCIATION

Landmarks= same criteria 

(but add ò / ORó to integrity list)



Designations of historic districts and 

landmarks. DISTRICTS (NC GS 160A-400.4)  / LANDMARKS (NC GS 160A-400.6)

HistoricDistricts Landmarks

REMEMBER ðYOU MUST HAVE RULES OF PROCEDURES, 

DESIGN GUIDELINES BEFOREDESIGNATIONS

HOW? By Ordinance approved by governing body

Separate use district (to include òuses by 

rightó or conditional uses)OR 

Overlay district

Individual property; can be outside or 

inside of a local district

Investigation / report required

significance +

boundarydescription

Investigation / report required

significance

HPOanalysis / recommendation required HPO review and comment

Follow rules for zoning ordinance adoption Public hearing required

No property tax deferral unlessalso a 

landmarked property

50% propertytax deferral / 

file ordinance w/ deed register



Mixed legislative / admin power

A-S-P 

Associates v. 

City of 

Raleigh, 258 

S.E.2d at 452, 

456 (1979).

Ã Establishment of historic district ð

legislative action up to discretion of 

governing board 

ÄDistrict boundaries ðjudicial deference to 

legislative judgment 

Ã How to administer the district ð

limited discretion

ÄFollow the cookbook set out by the 

enabling legislation and bylaws of HPC



Local Commission Powers
(NC GS 160A-400.8) 

REGULATEIDENTIFY/ DESIGNATE ADVOCATE /EDUCATE

issue

COAs 

Å Inventory properties of 

historical,prehistorical, 

architectural, and/or 

cultural significance

Å Recommend

designation to 

governing board (or 

revocation / removal of 

designation)

Å Acquire property (or interests in land), including 

options to purchase

Å Hold, manage, preserve, restore and improve 

property / exchange, dispose of by sale or 

lease (including subject to restrictions that 

promote preservation)

Å Restore, preserve, and operate historic 

properties

Å Conduct an educational program Re: 

properties and districts

Å Cooperate with state, federal, local govõt, and 

contract with them and/or other organizations

Å Prepare and recommend the official adoption 

of a preservation element of the local 

comprehensive plan

Å Negotiateat any time with owners of bldg, 

structure, site, area, or object for acquisition or 

preservation, when reasonable necessary or 

appropriate



Local Commission Powers
(NC GS 160A-400.8) 

REGULATE IDENTIFY/ DESIGNATE ADVOCATE /EDUCATE

issueCOAs Å Inventory properties of 

historical,prehistorical, 

architectural, and/or 

cultural significance

Å Recommend

designation to 

governing board (or 

revocation / removal of 

designation)

Å Acquire property (or interests in land), 

including options to purchase

Å Hold, manage, preserve, restore and 

improve property / exchange, dispose of by 

sale or lease (including subject to restrictions 

that promote preservation)

Å Restore, preserve, and operate historic 

properties

Å Conduct an educational program Re: 

properties and districts

Å Cooperate with state, federal, local govt, 

and contract with them and/or other 

organizations

Å Prepare and recommend the official 

adoption of a preservation element of the 

local comprehensive plan

Å Negotiateat any time with owners of bldg, 

structure, site, area, or object for acquisition 

or preservation, when reasonable necessary 

or appropriate



Certificate of appropriateness required.
(NC GS 160A-400.9) 

What is regulated?

(within district or landmark)

How regulated? 

ÅERECT

ÅALTER

ÅRESTORE

ÅMOVE

ÅDEMOLISH

ÅEXTERIOR any building or 

other structure

Åmasonrywalls, fences, 

light fixtures, stepsand 

pavement, or other 

appurtenant features

Åabove-ground utility 

structure

ÅOutdoor advertising sign

ÅINTERIOR?  Only in public 

landmarks OR private 

landmarks (with private 

owner consent)

ÅDiscretionary:  historic 

signs, color, significant 

landscape, archaeological, 

and natural features

EXTERIOR = 

Åbuilding 

materials

ÅSize / scale

ÅType / style of 

windows, doors, 

light fixtures, 

signs, other 

appurtenant 

features 

ÅCertificateof 

Appropriateness 

required

ÅCOA before building 

permit issued

ÅCOA required even if 

NO building permit 

required



Standard for Review of COAs

NC GS 160A-

400.9(a)

òéthe commission 

shallétake no 

actionéexcept to prevent 

[that] which would be 

incongruouswith the special 

character of the landmark or 

district.ó



Standard for Review of COAs ð

case law gloss

A-S-P 

Associates v. 

City of 

Raleigh, 258 

S.E.2d at 451 

(1979). 

(emphasis 

supplied.)

Ã "incongruityó = "a contextual standard." 

Ã òéthe standard of ôincongruityõ must derive 

its meaning, if any, from the total physical 

environment of the Historic District. That is to 

say, the conditions and characteristics of the 

Historic District's physical environment must be 

sufficiently distinctive and identifiable to 

provide reasonable guidance to the Historic 

District Commission in applying the ôincongruityõ 

standard.ó 



Certificate of appropriateness required, 
continued, (NC GS 160A-400.9) 

Ç BEFORE ANY COA enforcement, must have 

Ç (1) rules of procedure PLUS 

Ç(2) òprinciples and guidelinesó

Çòminor worksó administrative approval OK

Ç DENIALS only by commission



Certificate of appropriateness required, 

continued, (NC GS 160A-400.9). 

Ç Due Process required

Ç Inform owners òlikely to be materially affectedó by 

application PLUS give òopportunity to be heardó 

ÇòMayó hold public hearing 

ÇFOLLOW NC Open Meetings Law

ÇReview & Act on COA application ðno more than 180 

days from filing 

ÇHPO and expert òadviceó ðcommission can ask at this 

point / NOT BINDING

Ç Appeals?  To Board of Adjustment > Superior Court*

Ç *Butfor state-owned buildings ðState appeals to        

NC Historical Commission



Certain changes not prohibited, 
(NC GS 160A-400.13).

Ã Ordinary maintenance or repair Í change in 

design, material or appearance

Ã IF because of unsafe or dangerous condition, if 

public safety requires construction, reconstruction, 

alteration, restoration, moving or demolition

ÃòUSEó of property ðowner not prevented from 

making any use of property not prohibited by other 

law



Delay in demolition of landmarks and 

buildings within historic district, (NC GS 160A 400.14).

Up to 365 days delay allowed
Ã Can REDUCE time WHERE commissionfinds 

Ä Owner suffers extreme hardship OR 

Ä Owner is permanently deprived or all beneficial use or return by virtue of 

delay

Ã Can WAIVE all or part of time if NO special significance or value 

towards maintaining character of district

Ã Designation recommended but not finally approved ð180 days delay.

Ã Statewide Significance = SHPO determines; tool for commission to DENY 

demolition / destruction

Ä Babiesõ Hospital (Wilmington case) ðstart statewide significance procedure 

BEFORE COA application started

Ã Demolition by neglectordinance allowed; òundue economic hardshipó



Conflict with other laws; Remedies. (NC GS 160A 

400.10,.11).

Ã Conflict with other laws: 

Ä IF preservation ordinance requires longer waiting period / 

higher standards than other ordinances, regs, charter 

provisions, 160A-400 et seq TRUMPS

ÄOtherwise, OTHER laws govern. 

Ã Remedies:

ÄCommissionOR òother party aggrieved by such actionó 

may sue to preventdemo, etc.; restrain, correct, or abate 

violation, or preventany illegal act or conduct RE: 

designated property

ÄCan also use other remedies for violation of ordinance



What is an òaggrieved party?  
Historical Preservation Committee, Inc. v. City of Reidsville (NC App., 2013) 

(unreported case).

Ã City removed Confederate monument from center of Reidsville National 

Register Historic District due to traffic accident that damaged monument 

beyond repair; no local HPC in town.

Ã Committee members alleged economic injury because of removal, citing 

160A-400 enabling legislation as justification for their standing. 

òThe statute provides nosupport for plaintiffs' contention that 

the removal of a monument lowers the economic value of 

land or decreases business activity within a historical district. 

Plaintiffs cite no other support for this injury and do not allege 

any specific profit margins or statistics that otherwise make 

this alleged injury plausible or concrete. This alleged injury was 

not sufficient to confer standing upon plaintiffs.ó (emphasis 

supplied).ó 



Appropriations. (NC GS 160A 400.12).

Ã Governing board can appropriate $$ for

ÄExpenses of commission

ÄPLUS additional $$ for designated propertiesõ (or where 

buildings are moved to):

ÂAcquisition

ÂRestoration

ÂPreservation 

ÂOperation

ÂManagement 



Ordinance components
(FOOD FOR THOUGHT)

Administrative Regulatory Advocacy / Education

Means to 

remove 

members? 

Ex oficio? 

Alternate 

members? 

Procedures 

consistently 

applied?

Are your designations 

justified (and on the 

record and not vague)? 

Deadlinefor making 

decisions, or can you 

table indefinitely?  Are 

you making timely 

decisions?

Do your designguidelines 

express objective, 

specific standards? 

Do you have a budget? 

Who is authorized to spend the 

commissionõs money?   On what? 

Are your educational / citizen 

materials vetted by your legal 

counsel?   Is your information 

accurate? 



Mearesv. Town of Beaufort
667 S.E. 2d 239 (NC App, 2008).

Ã Local design guideline required new infill construction to 
not be incongruous with the òoldó building that had
been on site. 

ÄòThe new building shall be consistent in height and scale with 
the pre-existing historic structure.ó

Ã NO!ðthatõs òmorerestrictivethan is allowed pursuant to 
the authority delegated [to the local commission] by the 
General Assemblyó because you are using the context 
of WHAT HAD BEEN BEFORE versus WHAT HAS BEEN 
DESIGNATED (district / landmark)



Sanchez v. Town of Beaufort
710 S.E.2d 350 (NC App, 2011).

Ã Neighbor intervenes after BOA reverses HPCõs denial of a 
COA

Ã Applicant wanted to demolish a 16õ tall cottage and build 
taller building in its place

ÄBHPC would allow 24õ but not 27õ 3ó sought by applicant

Ã Neighbor sues, alleging òspecial damageó from 
construction of house that would block her view of river 
and Carrot Island

Ã Neighbor has standing if proposed use is prohibited by 
law (she said the height didnõt conform with BHPC 
guidelines)



Arbitrary and capricious

Ã Arbitrary and capricious? 

Äòwhimsical, willful, andan unreasonable action 
without consideration or in disregard of facts or law or
without determining principle.ó  

Ã Arbitrary?

Äòdetermination not supported by substantial evidenceó

Äòdecision which lacks a rational basis ðwhere there is 
no substantial relationshipbetween the facts disclosed 
by the record and conclusions reached by the boardó

Sanchez, 710 S.E.2d at 354.



Cherry picking and incongruity

Ã Enabling legislation does not permit HPCs to 
òcherry pickó certain properties located within the 
historic district in order to determine the congruity 
of proposed construction

ÄMust look at òtotal physical environment of the 
Historic Districtó

Ã24ó not congruous (taller houses in district) PLUS 
NOT based on guidelines

ÃFrom transcript: òNow it could be a different 
number, but Iõm just throwing that out.ó  


